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CONSTRUCTION CONTRACTS BILL 2004 
Second Reading 

Resumed from 8 April. 

HON RAY HALLIGAN (North Metropolitan) [11.28 am]:  This Bill is the result of a task force that was started 
by the previous coalition Government.  It was established to - 

Hon Dee Margetts interjected. 

Hon RAY HALLIGAN:  It was, and I will talk about that also.  The task force was established in October 2000 
to advise the coalition Government of the best options, both legislative and non-legislative, for promoting 
security of payment in the building and construction industry.  The task force had commenced gathering 
information on the first three of its terms of reference as the precursor to a discussion paper seeking industry 
input when its operations were suspended for the state election held in February 2001.  As a result of a change of 
Government, the future of the task force was reconsidered in light of the new Government’s clear policy position 
that it would introduce security of payment legislation.  I note some difference between the two sets of terms of 
reference; namely, one was to find out the problems and the other was to provide definite legislation.  Of course, 
the current Labor Government made an election promise to introduce legislation.  I do not suggest for one 
moment that the Opposition is against the legislation or its concept, but it is against the Government’s approach 
to its construction.  The industry players have been somewhat concerned about the Government’s approach to 
this legislation.  The report headed “Security of Payment Taskforce for the Western Australian Building and 
Construction Industry”, is dated November 2001, by the way, Hon Dee Margetts. 

Hon Dee Margetts:  Yes; I’m sorry.   

Hon RAY HALLIGAN:  The task force completed a job - I will not necessarily say its job - in just over 12 
months.  The report reads at page 7 - 

While there are limited statistics available dealing with insolvency and bankruptcy in the construction 
industry, there is no real evidence to demonstrate the extent of slow payment problems and their effect.  
Despite this there is strong anecdotal evidence of the types of problem and the reasons for them.   

Apparently, nothing could be seen - the evidence was only anecdotal.  I may appear cynical, but once something 
becomes an election promise, it matters not where the facts lie.  The report reads on page 8 -  

As in any industry, poor business practices will lead to disaster.  The construction industry is perhaps 
more prone to this because it is usually technical skill rather than business acumen that induces people 
to become contractors or subcontractors.   

That is certainly the case, and that point relates to a reason for the Opposition’s dispute with one of the Bill’s 
clauses.  I am aware that there is an alternative argument, as no doubt will be put by the minister, about how 
those contractors with little business acumen might have their disputes resolved; I refer mainly to owner-
builders.  I will explain this matter a little further in committee, and provide the minister with the opportunity to 
respond.   

Hon Nick Griffiths:  I look forward to hearing what the member has to say. 

Hon RAY HALLIGAN:  The Opposition is not against legislation of this kind.  In fact, it is aware that certain 
people, no matter whether they are in a minority, are being mistreated, misused and, in this case, not having 
legitimately owed funds provided to them.  Something certainly must be done about that situation.  It cannot 
come down to the survival of the fittest.  Some opportunities must be provided for such people to receive their 
due in a reasonable time.   

The Security of Payment Taskforce report on page 19 commented on term of reference 6, which reads -  

Advise the Minister for Housing and Works on drafting issues for proposed legislation.   

The report commented -  

WA legislation is proposed to be mandatory for all construction contracts for work carried out in WA 
and entered into after commencement of the Act.  The definition of construction contracts is extensive, 
and includes written and verbal contracts, commercial and residential contracts.  The Act will apply to 
contracts for construction work, related professional services and materials supply.  Accurate definition 
of the industry sectors for which the proposed legislation is compulsory, will need to be confirmed 
through industry consultation.  Parties to contracts where the legislation is not mandatory can opt into 
the provisions of the legislation if they wish.   
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No doubt, that will be determined during the consultation process.  I draw those words to the attention of the 
House because the mining industry has been excluded from this legislation.  Undoubtedly, the minister will be in 
a position to clarify for all concerned why that is the case.  I refer to clause 4(3) of the Bill.  Many references are 
made in the task force’s initial notes that mining was likely to be excluded from the Bill’s provisions.  I would 
like the minister to place on record the reasons for its exclusion.  This side of the House has received 
representations from an engineer, who was a general manager of a company dealing with mining companies, 
who suggested that the problems of contractors with payment claims in the mining, oil and gas industries are no 
better than those in the general construction industry.  I do not know whether that is true.  The minister should 
relate what happened during the consultative process with the industries that caused the Government, through the 
task force, to draft legislation in this manner.   

Hon Nick Griffiths:  You’re not advocating that the exclusion of the mining industry be removed, are you?   

Hon RAY HALLIGAN:  I am not at this point in time.  I will be happy to hear the minister’s explanation for its 
exclusion.  I seek purely to clarify the matter.  It is not that subcontractors within the mining, gas and oil 
industries approached us in any numbers on the matter.   

Hon Nick Griffiths:  It was only one engineer.   
Hon RAY HALLIGAN:  That is what I said, but I thought it was a reasonable question.   
Hon Nick Griffiths:  It was a reasonable question.   
Hon RAY HALLIGAN:  It was drawn to our attention that conditions for subcontractors in that industry are no 
different from those found in the general construction industry.  It was a more than reasonable question to ask 
the minister.   

Hon Nick Griffiths:  It is a question and a view.  This Bill deals with construction contracts, not mining 
contracts.   
Hon RAY HALLIGAN:  Construction takes place on mining sites.  That was the engineer’s point.  I accept that 
the Bill’s exclusion is to not cover drilling for the purposes of discovering or extracting oil or constructing shafts, 
pits, quarries or the like.  However, other forms of construction take place on mining sites.  I am sure there are 
buildings - 

Hon Nick Griffiths:  The wording of the exclusion is not to the effect that it excludes the mining industry.  It 
excludes activities that are commonly associated with mining, but it does not prevent its terms operating in 
respect of some aspects that may be incidental to mining, such as a construction of work other than those set out 
in the exclusion. 

Hon RAY HALLIGAN:  I thank the minister for that.  In his response he will be able to explain that a little 
more.  I accept what he says, but some of the wording there may be misconstrued, because the terms 
“constructing, installing, altering, repairing, restoring” relate to wholly artistic works.  This was a concern of one 
individual. 

Hon Nick Griffiths:  I do not share his concern. 

Hon RAY HALLIGAN:  All I am asking is that the minister clarify this situation. 

Hon Nick Griffiths:  It deals with particular activities that are set out, and quite properly so, because the mischief 
that this Bill seeks to deal with is what most people would really see as the normal, everyday construction 
activity, not the activities listed in the exclusion, which are very much related to mining activities in this State.  
This engineer may be right, I do not know, but at this stage the concerns of one engineer are not such that the 
Parliament should be legislating on that matter.   

Hon RAY HALLIGAN:  I thank the minister for that explanation, but it requires only one person initially to 
bring forward a concern and often that can open the floodgates. 

Hon Nick Griffiths:  The honourable member has raised the concern with me.  I will have the Department of 
Housing and Works examine that concern, but it is not part of the policy of this Bill. 

Hon RAY HALLIGAN:  Hon Dee Margetts expressed some concern when I commenced talking about an 
initiative of the previous coalition Government concerning time.  I could not agree more.  The only reason I 
raised this matter was because of what a member in the other place said during debate on this Bill, which 
reflected on the coalition Government and its efforts to move this issue forward and come up with some 
constructive legislation. 

Hon Nick Griffiths:  I do not pay attention to what happens in the other place. 
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Hon RAY HALLIGAN:  I thank the minister for that, and I am sure he does not.  In the main, I do not, but, 
because that issue was placed on the public record, a response in this place is the only opportunity to refute some 
of it. 

Hon Nick Griffiths:  I take it that the point has been made by one side and you are just responding on behalf of 
the other side? 

Hon RAY HALLIGAN:  That is what it amounts to. 

The Opposition received a letter from the Electrical Contractors Association, which is an alliance of three major 
associations in the commercial construction industry, including the Air Conditioning and Mechanical 
Contractors Association, the Electrical Contractors Association and the Master Plumbers Association.  The 
association wrote to the Opposition and stated - 

Despite regular contact with the Government this vital piece of legislation has been delayed well 
beyond the promised and acceptable deadlines. 

The letter continues - 

There has to our knowledge, been no impediment and no valid reason as to why the legislation should 
not have already been passed in Western Australia.   
We acknowledge that during 2002 and early 2003 some amendments to the legislation were considered.  
However we suggest that such minor changes to the draft bill have not created nor should be used as a 
valid reason to further delaying its passage through Parliament. 

The industry has expressed some concerns about the delay in the passage of this legislation.  We also received a 
copy of a letter from Advanced Air Systems Pty Ltd, which was addressed to the minister and states - 

In this financial year, Advanced Air Systems, have had two (2) head contractors enter into liquidation 
with no recourse for us to reclaim funds due for goods and services provided under the credit terms of 
our standard building contracts.  The resultant consequences are the builder receives payment from their 
customer and utilises these funds at their discretion instead of transferring funds to the indebted 
subcontractor.   
The current law, via unethical manipulation of loopholes, appears to be in favour at all times to the 
unscrupulous operators who fail to manage contract income for the intended purpose.   
The implications of this mismanagement have large-scale accumulative impact.  Sub-contractors are 
unable to accurately predict and manage cash flow, and as a result are unable to pay their 
subcontractors, suppliers and staff, consequently the business and personal financial state of the 
aforementioned parties becomes perilous, jeopardising core assets including primary places of residence 
used as security.   
Five debtors of Advanced Air Systems have been liquidated within the last three years with all able to 
seek financial shelter under the current legislation.  Of these five we have been unable to recover the 
majority of outstanding debt. 

This letter gives some indication of the feelings that some of these people have, when it goes on to state - 
Whilst the above issue does not have the electoral glamour of many of the other populist issues such as 
Ningaloo Reef, Southwest Forests and the Mandurah Railway, it is, as illustrated, impacting substantial 
numbers of employers and workers. 

That letter gives some indication of the feelings of some of these subcontractors about the delays associated with 
this legislation. 

Hon Nick Griffiths:  I understand their point of view.  It would be nice if this legislation had been law five years 
ago. 

Hon RAY HALLIGAN:  Or even 10 years ago.  We could even say it would have been handy had it been written 
on a piece of stone over two thousand years ago, but that is not the case. 

Hon Nick Griffiths:  I know. 

Hon RAY HALLIGAN:  That is not the best path for the minister to follow, because this Government has been 
in place for three and a half years and it is not appropriate to talk about what happened before.  If this 
Government cannot correct things in three and a half years, one might ask why it is still in government. 

Hon Nick Griffiths:  I am hoping to correct this situation today. 

Hon RAY HALLIGAN:  More importantly, if the minister talks about the shortcomings of any previous 
Governments, that is abrogating the responsibility held by this current Government. 
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Hon Nick Griffiths:  I was not criticising any previous Government.  I was merely expressing the view that I 
empathise with the contractors and the subcontractors and I really wish that the matters, the subject of this Bill, 
were law a long time ago.  I look forward to the Bill’s passage. 

Hon RAY HALLIGAN:  We do things as quickly as we possibly can under the circumstances without looking 
back, but certainly looking forward.   

Hon Nick Griffiths:  I look forward to that.   
Hon RAY HALLIGAN:  I am very pleased to hear that.   
As I have mentioned, members of the Opposition do not object to the Bill as a whole but do have some concerns 
about one part in particular; that is, subclause (4) of clause 7, “Construction contracts to which this Act applies”, 
which states -  

This Act does not apply to a construction contract that is a home building work contract as defined in 
the Home Building Contracts Act 1991 section 3(1).   

Under the Home Building Contracts Act 1991, the definition of “home building work contract” states -  

. . . a contract between a builder and an owner for the performance by the builder of home building 
work, but does not include - 

(a) a cost plus contract;  

(b) a contract for the performance of home building work - 

(i) for a builder who is in turn obliged to perform the work under another contract;  

(ii) if the amount stated in the contract as being payable under the contract for the work is 
$6 000, or such other amount as is prescribed, or less; or  

(iii) if the amount stated in the contract as being payable under the contract for the work is 
$200 000, or such other amount as is prescribed, or more;   

The concern is that people in that situation may not be afforded the rapid adjudication that this Bill will provide 
once enacted.  I received a letter from the Master Builders Association on this issue.  It states -  

Whether or not such contracts would be included in the scope of any proposed legislation or regulation 
was the subject of discussion early in the activities of the Security of Payment Task Force and again, 
during the preliminary drafting process.  MBA’s position, and the position which was adopted, was that 
all building contracts would be embraced.   

At this point it is probably appropriate to mention the members of the task force, so that it can be seen that it 
comprised a broad spectrum of industry expertise.  I will outline the task force members after the election in 
February 2001.  The chairman of the task force was John Hyde, MLA.  The other members were John Dastlik, 
the director of the Housing Industry Association for the Western Australia-Asia region; Peter Gow, the manager 
of legislation and contract support at the Department of Housing and Works; Stuart Henry, the Executive 
Director of the Master Painters Australia Western Australian Association and the Executive Director of the 
Master Plumbers and Mechanical Services Association of Western Australia; Graeme Jones, the director of 
housing procurement at the Department of Housing and Works; Richard Repp, from the Master Builders 
Association of Western Australia; and Stephen Zorbas, the Executive Director of the Air Conditioning and 
Mechanical Contractors Association of Western Australia.  Certainly on that task force were people from the 
industry who knew the industry, as well as some people from the department, as one might expect.  One hopes 
that what the members from the industry were able to provide was taken on board by those members from the 
department and relayed to the minister with, obviously, their recommendations.   
I understand that the Master Builders Association, the representative of which was Richard Repp, was provided 
with drafts of the legislation - I wrote my notes on the Bill some months ago - I think up to six months prior to 
the legislation being brought before this House.  That  was the last time that the association had seen a draft of 
the legislation.  Clause 7(4) apparently was inserted after that date.  I am led to understand that some members of 
the task force, more particularly the Master Builders Association representative, were not aware that it was 
intended to include this subclause until after it was done.  As is outlined in the letter from the Master Builders 
Association, it was the understanding of the association and the task force that all building contracts would be 
embraced.  Certain decisions were made after the event, and apparently with no consultation with some of those 
task force members.   

Hon Nick Griffiths:  You have referred to the consultation process.  At the end of the day, the Government 
decides what legislation it brings before the Parliament, not task forces, which are appointed by government.   
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Hon RAY HALLIGAN:  I agree with that entirely.  However, the minister should not forget that this 
Government continually talks about consultation and accountability.  It had a task force comprising leaders and 
well-known people in the industry.  It is not a matter that the Government ignored them; it did not bother to 
continue to consult with them.  Why have all these task forces and committees?  I have heard it said in this place 
on many occasions that the Government went down a certain path because it was the recommendation of the task 
force and that people should not blame the Government; they should blame the task force.  Now we are hearing 
the complete opposite.  The Government has done a 180-degree turn and is now saying that task forces can make 
all the recommendations they like, but it will decide for itself.  I like the latter option, even if the minister had the 
intestinal fortitude to say that that is exactly what was needed.  On far too many occasions I have heard it said 
that because a committee or a task force - a group of people who are not elected members - put forward a 
recommendation, that is what the Government had to do.  The Government cannot have it both ways.  It is about 
time some of the minister’s colleagues in the other place stood up and were counted.  They can tell us exactly 
which side of that particular fence they wish to sit on.   

The letter from the MBA states also -  

We understand that, very late in the piece, impetus for the excision came from Department of Housing 
and Works discussion with the Builders’ Registration Board and representations from the Department 
of Consumer and Employment Protection.   

That is the MBA’s understanding.  The Government did not go back to the MBA or the HIA and say, “This is 
what we are proposing to do.  You may have some objections.  We are prepared to listen to them, but we will 
make the final decision.  That is what we are paid to do.  We have been in government for over three years and 
we believe we should take that responsibility.”  The Government did nothing of that nature.  The Government 
believes it has done its job.  It is all a smokescreen.  The Government said to the MBA and the HIA, “We have 
been talking to you for 12 months.  You have provided us with some words on a piece of paper, but we will deal 
with them as we see fit”.  It calls that consultation.   

The letter continues -  

Again we understand that the major arguments were that domestic building contracts were excluded in 
other states’ security of payment legislation; and that owners in the $6000-$200,000 sector are likely to 
be unsophisticated first home buyers.  The contracting parties have recourse to the Builders Disputes 
Tribunal (BDT).  This is said to be the best, quickest and cheapest option for resolution of payment and 
other contractual disputes.   

The letter states also -  

We comment as follows on the situation which now appears in the Bill: 

•  The effect is that owners and builders who are parties to domestic building contracts between 
$6000 and $200,000 will not be covered by proposed legislation.   

•  An MBA survey of large and small builders operating in the sub-$200,000 sector supported such 
contracts coming within the scope of the new legislation.   

At least the MBA did a survey.  The Government looked at its colleagues in other States and said they must be 
right, they have gone down this path, so we will exclude that sector as well.  The letter continues -  

•  The chief concern is that the parties to these contracts will not have access to the rapid adjudication 
process for resolution of payment claims.   

•  The BDT is unlikely to be able to resolve payment disputes more quickly than the rapid 
adjudication process.  We believe that when all the administrative requirements have been met 
(preliminary notice, application, etc.), there is a six-week period between a listing application and 
the date of hearing.  

•  Adjournments are common at the BDT, doubling the time taken to resolve matters.  Builders in the 
sub-$200,000 sector still will be subject to rapid adjudication claims by subcontractors.  Where an 
owner fails to make payment, the builder’s recourse is to the slower options of the BDT, the courts 
or arbitration.   

The letter states also -  

The reality is that the industry is extremely competitive and margins can be extremely tight.  Cash flow 
is very important, and some builders may find themselves squeezed between a defaulting owner and 
rapid adjudication payment claims by subcontractors.   
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The MBA has expressed the concern, which arises out of its survey, that small builders who operate in the 
$6 000 to $200 000 sector will be excluded from the Bill.  The minister might be able to convince members in 
this Chamber that we should go down this path.  However, it would have been far better had the Government 
been able to convince the MBA and other organisations that we should go down this path.  It is a shame that the 
MBA had to go to members of the Opposition, who are third parties, to get its concerns expressed in this 
Chamber.  The minister will, of course, have his opportunity to explain why the Government has decided to go 
down this path.   
The MBA has also expressed a concern about clause 10, which places a prohibition on payment terms of more 
than 50 days.  The letter from the MBA states -  

This blanket prohibition is just plain unreasonable.  It aims to protect weaker parties from exploitative 
payment terms, but fetters equal parties, negotiating at arm’s length, who will be unable to strike a 
bargain as to payment terms which, to them, are perfectly reasonable and manageable.   

I am not entering into that argument.  I am just putting the MBA’s argument so that the minister can respond.  
The letter continues -  

The Trade Practices Act, Fair Trading Act and the Home Building Contracts Act provide sufficient 
protection against unfair contract provisions.   

In addition, we question the arbitrary reduction of any terms over the 50-day limit to payment within 28 
days.  This seems to be a petty form of punishment against transgressing the 50-day rule.  If there must 
be a prohibition on terms of greater than 50 days, such terms simply should be reduced to the apparently 
sensible period of 50 days.   

The MBA concludes on that point by saying it believes clause 10 should be deleted in its entirety.  I say again 
that the minister will be in a position to respond and convince the House why it is in the best interests of 
everyone that clause 10 remain in the Bill.   
The letter concludes -  

Overall, we are cautiously supportive of the proposed legislation but do feel that the two issues raised 
earlier in this letter warrant further scrutiny in the legislative process.   

To some extent the minister has at least part of the industry on side.  As I have said, the Opposition is certainly 
not against the concept of the legislation.   

Hon Nick Griffiths:  Do you support the legislation?   
Hon RAY HALLIGAN:  Yes.  As I have said, we are not against the concept of the legislation, and I will put it 
in those terms if the minister so wishes.  We support the concept of the legislation.   

Hon Nick Griffiths:  Do you support the legislation?   
Hon RAY HALLIGAN:  We support the Bill, but we may very well question certain aspects of it.   
Hon Paddy Embry:  The minister is smiling. 
Hon RAY HALLIGAN:  That is fine.  The minister is always happy to go down that path, and I am happy for 
him to do so.  Fortunately, we are in the very good position in this Chamber that we have a minister who is 
willing to listen, and if we can put forward a good argument, it is likely that at least part of it will be accepted.  
There is nothing worse than talking to a brick wall knowing full well that none of what we are saying is being 
absorbed, let alone agreed to.  We will need to go into the Committee of the Whole to speak on some of those 
issues.  As I said, a number of them are purely queries that require clarification, but others will require the 
minister’s response before we can decide what we will do.  It is highly likely that we will accept what industry 
puts to us as being unacceptable and vote against some clauses.   
HON DEE MARGETTS (Agricultural) [12.11 pm]:  This is not a Bill about which the Greens (WA) have been 
lobbied by particular groups.  The most important question to come out of this is: what are the reasons for the 
particular exemptions in question?  If clause 7(4) contains an exemption because of recommendations made by 
the Builders Registration Board of WA and the Department of Consumer and Employment Protection, obviously 
we will be interested to find out what rationale was used for those exemptions.  Clause 10 relates to provisions 
requiring payment to be made after 50 days.  The question that springs to mind is: did the task force make that 
recommendation; and, if not, what is the rationale behind it?  Further, has the Government been lobbied one way 
or the other about clause 10?  Will the minister provide a summary of the reasons for changing the terms to 28 
days?  It would appear that, given the rationale for this legislation, it is hybrid legislation.  It has been indicated 
that the legislation was taken from other models and adapted.  Perhaps the minister can explain the specific areas 
that have been adapted for Western Australian conditions.  They are the areas in which the proof of the pudding 
will be in the eating.  It would probably be a useful process if there were a shakedown period.  If these concerns 
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are not addressed in this process by amendments, or if fully satisfactory answers are not given to the concerns 
that have been raised, it would be more than reasonable for a review of the operation of this legislation to ensure 
that it is not causing undue hardship.  Two parties might agree to terms different from 28 days, or there might be 
a reason that two main contracting parties wish to have terms greater than 28 days.  We should find out what 
potential problems may arise in not allowing them to extend those terms and what the balance will be; that is, 
who will be the beneficiaries of a 28-day term and who will be the potential losers if it is impossible to meet 
those terms?  The main questions raised by the Greens are: which areas of the legislation are different from the 
models that have been brought together from elsewhere; what kind of submissions were made to the Government 
about those measures; and what review process will the Government undertake, especially in any new or 
contentious areas, to determine whether those measures are operating in the way intended for the Western 
Australian building industry?   

HON NICK GRIFFITHS (East Metropolitan - Minister for Housing and Works) [12.15 pm]:  Firstly, I thank 
the Opposition for its support of the Bill.  I was worried at one stage because I noted Hon Ray Halligan’s 
carefully chosen words when he said that the Opposition was not against legislation of this kind.  I was a bit 
concerned that he might be against this particular piece of legislation.  

Hon Ray Halligan:  I am against some of the wording in it.   

Hon NICK GRIFFITHS:  I thank Hon Ray Halligan for his interjection.  The member also raised the mining 
exclusion; I trust I dealt with that in the course of my unruly interjections on his speech.  The honourable 
member is nodding; I trust he is nodding not to the proposition that I was unruly, but that I dealt with his query!   

With regard to the timing of the Bill, it would be good if this Bill were now law.  As the honourable member 
would be aware, many pieces of legislation are required to be drafted and many important issues have to be 
considered by Parliament.  Parliament is now considering this issue.  I trust the Bill will receive a reasonable 
degree of expedition because, notwithstanding the guarded comments of support referred to by Hon Ray 
Halligan in his observations, it is my understanding that this legislation has very strong support in the 
community.  I note that one of the persons to whom Hon Ray Halligan referred during the course of his 
observations said that he would have preferred if this legislation had been put in place well before now.  I 
empathise with that view, and look forward to the matter being disposed of in due course by the House.   

Both Hon Ray Halligan and Hon Dee Margetts made specific references to a particular clause.  Particular clauses 
are normally dealt with in the Committee of the Whole.  However, the fact that both members mentioned it 
during the course of the second reading debate requires a response, notwithstanding that it is a matter that one 
should normally endeavour to deal with in the Committee of the Whole.  The Home Building Contracts Act sets 
out a consumer protection regime.  It is not good policy to have two parallel legislative regimes dealing with the 
same area, because that could give rise to unnecessary complexity in dealings between citizens.  It is true to say 
that there is concern in some areas of the home building industry about the processes of the Building Disputes 
Tribunal, the body that adjudicates under the Home Building Contracts Act.  The Government is concerned to 
change the procedures of the Building Disputes Tribunal to align them more closely with the procedures that are 
envisaged under this Bill; therefore, those persons affected by the Home Buildings Contracts Act will have 
access to the timeliness benefits that will be afforded under this Bill.  The Home Building Contracts Act is an 
Act of 1991.  In the event that the Bill is passed, the Government - that is, the Department of Housing and Works 
and the Department of Consumer and Employment Protection - will vet this position closely and place it under 
active review.  If something is remiss - who knows what will happen whenever an election is called - I have no 
doubt that those departments will give the appropriate advice to the appropriate ministers of the day.  If 
something is remiss or if there is room for improvement, it is my strong anticipation that the next Parliament will 
have a piece of legislation before it that will make the regulatory regime better. 
Clause 10 - again I am dealing with a specific clause - is worded in the way that it is to prevent the intent of 
clause 9 being circumvented.  It specifies a certain period.  The person waiting on the money is the person who 
will benefit, and the person who is seeking to avoid paying the money is the person who will not benefit.  
However, I do not think I should go into that in any greater detail at this stage, and I invite the honourable 
member to raise that issue further when we go into committee, which I am concerned to do.  At that stage, I 
propose to deal with the other specific issues raised.  I commend the Bill to the House. 
Question put and passed. 
Bill read a second time. 

Committee 
The Deputy Chairman of Committees (Hon Kate Doust) in the Chair; Hon Nick Griffiths (Minister for Housing 
and Works) in charge of the Bill. 

Clause 1:  Short title - 
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Hon DEE MARGETTS:  I will re-ask a question that I asked in my brief second reading contribution.  Can the 
minister briefly summarise something that arises from the second reading speech, which states -  

The Bill draws on legislation already enacted in the United Kingdom, New South Wales and Victoria, 
but has been drafted to overcome a number of problems that have become apparent in those 
jurisdictions. 

Perhaps the minister will briefly explain the problems that have become apparent in those jurisdictions in which 
similar legislation has been enacted - that is, the United Kingdom, New South Wales and Victoria - and point out 
the sections of this legislation that are substantially different or seek to deal with the problem in a way that is 
different from the way in which it has been dealt with already in those other jurisdictions. 

Hon NICK GRIFFITHS:  I thank Hon Dee Margetts for re-raising that issue.  We have the benefit of dealing 
with this issue after those other jurisdictions.  The judgment of the Government was to the effect that there were 
weaknesses in those other regimes.  Weaknesses may be too strong a word, but we thought the matters could be 
improved by having a more streamlined approach, particularly with a capacity to deal with a number of issues by 
way of regulation.  I am advised that one area that has caused concern in those other jurisdictions is the 
qualifications of the adjudicator.  This Bill will enable that issue to be dealt with.  Again, neither Victoria nor 
New South Wales has a registrar.  Basically, we have learnt from their experience, and we are improving it. 

Clause put and passed. 

Clauses 2 and 3 put and passed. 

Clause 4:  Construction work - 
Hon RAY HALLIGAN:  We were talking about clause 4(3) during the second reading debate, which deals with 
the exclusion of certain aspects of work that are not to be considered construction work, such as drilling, 
constructing a shaft, pit or quarry, and the like.  I accept that.  However, the minister said that he would seek 
advice on whether the construction of buildings, as we know them, sleeping accommodation, administrative 
offices and things of that nature would in fact not be part of this exclusion, and therefore be part of the proposed 
Act.  

Hon NICK GRIFFITHS:  I think I answered the honourable member’s query in my response.   

Hon Ray Halligan:  You did, but you said that you would seek advice.  Do you believe you’ve no need to seek 
advice? 

Hon NICK GRIFFITHS:  No.  Regarding the general approach that gave rise to the exclusion set out in clause 
4(3), I am advised that whether those activities should not be excluded was considered, and it was decided to 
exclude them because the Bill is headed down a new path.  The mischief the Bill seeks to address relates to 
construction as it is normally understood.  The Government is concerned to see how this process goes.  The 
Bill’s provisions may move into other areas at some later stage.  Essentially, this is a trial and I think we should 
see how it goes. 

Hon RAY HALLIGAN:  I thank the minister for that elusive explanation.  I understand no experience is 
associated with this area and that it may be considered a trial.  For that reason, I am sure the minister and/or his 
department would have a particular reason for wanting this exclusion as part of the trial.   

Hon NICK GRIFFITHS:  The activities set out in clause 4(3) are in themselves peculiar.  It could have been a 
matter of policy not to make the exclusion.  If this legislation passes, a set of procedures will be adopted that 
seem to readily lend themselves to construction works of the kind that are dealt with in clause 4; however, given 
the nature and peculiarities of the activities set out in subclause (3), the judgment made was that we should see 
how things develop.  It may be that those exclusions will stay forever.  That is a matter for Parliament, now or in 
due course.  We are venturing into new space and it is a matter of seeing how things progress.  I do not think that 
we should set up a new consumer protection regime in a wholesale way that may not work.  The Government’s 
judgment is that it will work, and it is the judgment of people in the community who are interested in this matter 
that it will work.  At the same time, when approaching something new, it is reasonable to do so with a degree of 
caution.  Ultimately, it is a matter of judgment regarding where the line is drawn.   

Hon SIMON O’BRIEN:  My questions relate to subclause (3).  I thank the minister for talking us through the 
issue as he clarified a number of issues I was about to raise.  He gave an explanation of why activities described 
in subclause (3) should not, at present, be included in the definition of construction work.  Could the committee 
infer from the minister’s response that the Government will contemplate including each of these areas within the 
scope of the Bill in future, or is it the intention of the Government, by this Bill, to make a point of excluding 
them?   
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Hon NICK GRIFFITHS:  It is not on the Government’s agenda to put a proposal to Parliament to alter the 
exclusion.  However, it is open to the community of Western Australia, through the Parliament of the day, 
having experienced how this legislation has operated, to enact further legislation.  The experience will be very 
important.  The change is not on the agenda - full stop.  It may be on the agenda for some future Government or 
future Parliament.  It may be dealt with by way of a private member’s Bill, for example.   

Hon Ray Halligan made mention of one engineer who raised the exclusion.  My advice is that the areas covered 
in the exclusion are not matters of controversy, whereas the construction works as defined in the Bill are matters 
of controversy.  Members of the community are crying out for the contractual protections the Bill sets forth.  The 
areas within the exclusion are not areas of complaint.   

Hon SIMON O’BRIEN:  I thank the minister for the explanation.  Some matters in subclause (3) might be drawn 
within the ambit of the Construction Contracts Act if a Government or private member determines to make that 
change.   

Hon Nick Griffiths:  That could happen.   

Hon SIMON O’BRIEN:  It could happen by deleting clause 4(3), or by some similar mechanism.  In that way, 
the defined works could conceivably come within the purview of the Act.   

Hon Nick Griffiths:  It is speculative at this stage.  

Hon SIMON O’BRIEN:  This seems the appropriate place to ask a question: is it contemplated that other matters 
will be introduced into the scope of the statute?  I refer to a more broader definition of the construction of office 
blocks or other general construction matters?   

Hon NICK GRIFFITHS:  The definition of “construction work” is very wide and includes matters relating to 
office blocks.  It is intended that the wording in clause 4(3)(e) be wide so that the Government can act in light of 
experience.  Nothing is contemplated, certainly not by me, and, I am advised, not by government as a whole.   

Hon RAY HALLIGAN:  That needed clarification to some extent, the same as subclause (4), which contains 
another exclusion of “constructing the whole or part of any watercraft”.  Is there a particular reason for excluding 
watercraft? 

Hon NICK GRIFFITHS:  The same reason as the mining activities. 

Clause put and passed. 

Clauses 5 and 6 put and passed. 

Clause 7:  Construction contracts to which this Act applies - 
Hon RAY HALLIGAN:  This clause relates to the Home Building Contracts Act.  I have heard what the minister 
has said about making adjustments to the Building Disputes Tribunal, but the argument that has been put to the 
Opposition, and possibly to the Greens (WA), is that one party, which is caught up in the under $200 000 limit, 
can go for rapid adjudication and the other party must go to the disputes tribunal.  There could be cross-claims, 
in which case the matter must go to two adjudicating bodies.  All of the information has to be duplicated and 
moved from one body to the other.  The argument that has been put to us - I think it is more than reasonable - is 
that if there is a cross-claim, why can it not be heard by one body under the rapid adjudication process?  It would 
save an enormous amount of time, effort and money.  I was under the impression that that was part of the reason 
for this legislation. 

Hon NICK GRIFFITHS:  The honourable member has raised an interesting point.  The Home Building Contracts 
Act is quite specific.  It is of limited application.  There could be another claim not relating to a matter dealt with 
under the Home Building Contracts Act and I appreciate that it would be nice to have everything dealt with by 
the same body.  It is important to note that under the Construction Contracts Bill a rapid adjudication process 
may occur and a result may be achieved, but a party may not agree with the result and may take the matter 
further.  In the meantime, the money flows pursuant to the rapid adjudication process, until such time as the 
matter is taken further and finally determined. 

Hon RAY HALLIGAN:  I thank the minister for that explanation.  The words he used were quite pertinent - “the 
money flows”.  It would be most unfortunate in the case of a cross-claim.  The builder may be claiming against 
the owner for a certain amount of money, but the owner may suggest that amount of money is not payable 
because the work has not been done or is not up to scratch.  The work may have been completed in the eyes of 
the builder, but in the eyes of the owner the quality of the work may not have been as contracted.  What is the 
situation there?  I understand the rapid adjudication process will move the money and provide cash flow.  What 
happens in the case of the other party if the quality of the work does not warrant the payment?  The matter would 
then have to be discussed in two tribunals. 



Extract from Hansard 
[COUNCIL - Thursday, 24 June 2004] 

 p4250d-4260a 
Hon Ray Halligan; Hon Dee Margetts; Hon Nick Griffiths; Hon Simon O'Brien; Hon Peter Foss 

 [10] 

Hon NICK GRIFFITHS:  The mischief complained of can be dealt with under the home building contract.  The 
real argument is whether - 

Hon Ray Halligan:  Who said it was mischief?  You see it on television all the time. 

Hon NICK GRIFFITHS:  The matter can be dealt with under the Home Building Contracts Act.  The important 
point is that the Building Disputes Tribunal must align its procedures to provide greater timeliness of the kind 
envisaged under the Construction Contracts Bill.  I did say in my second reading response that certainly from a 
housing and works perspective the matter will be vetted very closely.  I understand that from a consumer and 
employment perspective it will also be vetted very closely. 

Hon RAY HALLIGAN:  I know the minister has been down this path.  According to the Masters Builders 
Association, the problem appears to be with the Building Disputes Tribunal.  The time taken to hear disputes is 
far in excess of what is proposed under this rapid adjudication process.  I need to be convinced, so that I can take 
it to the Masters Builders Association, that what the minister is proposing will be done with the Building 
Disputes Tribunal will be done within a reasonable time.  It is no good saying that it will be done and its 
timetable will be changed to the timetable for rapid adjudication.  If it is anything like this legislation, it could 
take another four years, which would be totally unacceptable.  Will the minister please try to allay my fears on 
that matter?   

Hon NICK GRIFFITHS:  The issues raised by the honourable member have been raised with me.  I am assured 
that the realignment of procedures will occur, that an undertaking has been given to my department by the 
Building Disputes Tribunal and that it will realign its procedures.  I anticipate that this will occur; I assure the 
honourable member that if it does not, the matter will be looked at again.  Irrespective of who happens to be in 
power, I would expect this matter to be looked at by the next Parliament because we are venturing into new 
waters with the procedures envisaged in this legislation.   

Hon PETER FOSS:  Will the Building Disputes Tribunal go into the State Administrative Tribunal?   

Hon NICK GRIFFITHS:  I am not sure what the fate of the State Administrative Tribunal is at the moment.  

Hon Peter Foss:  Is it intended?  I can probably tell you more about the fate.  

Hon NICK GRIFFITHS:  The member can probably tell me more about the intent because I have not looked at 
the State Administrative Tribunal Bill for some time.  I do not think the tribunal will become part of SAT, but I 
am not entirely sure of that.  I doubt that Hon Peter Foss would have asked the question if he knew the answer, 
but I cannot give him an answer at the moment.  I have not looked at the SAT Bill for some time.  However, I 
am looking forward to looking at it in the near future if that is of any assistance to the member.   

Hon RAY HALLIGAN:  The question asked by Hon Peter Foss was particularly pertinent and important.  Of 
course we know not at present whether the tribunal will become part of SAT; it is still with the committee of 
which Hon Peter Foss is a member, so he would have some idea of its standing.  It accentuates the problem that 
we have been talking about.  Did the minister wish to interject? 

Hon Nick Griffiths:  That would be unruly.  The key point is that a realignment of procedures will occur.  If that 
realignment does not occur, the matter will be remedied.  I am sure that if the Liberal Party is in power, it will 
remedy it and if the toss goes the other way, we will remedy it.   

Hon RAY HALLIGAN:  I take it that that would be done within a reasonable time frame.   

Hon Nick Griffiths:  Absolutely.   

Hon RAY HALLIGAN:  That is a commitment from the minister.  I certainly will not ask him to resign if it does 
not happen.  

Hon Peter Foss:  He would not be here anyway!  

Hon RAY HALLIGAN:  I do not think there is much more we can do with this clause.  As I have already 
mentioned, the MBA has expressed some concern and disappointment that subclause (4) was included in the Bill 
after it had looked at what it believed was the last draft of the Bill.  It has suggested that the expedient process 
that supposedly will be put in place will not be available to assist those very builders it was meant to help.  I 
understand what the minister is saying about the tribunal.  At this point it is a matter of yes, the Government will 
fix it if the need arises.  How long will that be?  I am sorry, but I will have to cover old ground.  Before us is a 
Bill that was an election commitment.  The election was held in February 2001.  I am currently receiving the 
commitment from the minister personally, but I am not directing this criticism at the minister personally -  

Hon Peter Foss:  It is some indication of how they see urgency.   

Hon RAY HALLIGAN:  Exactly.  That is my concern; it is not with the minister personally.  He is but one cog 
in the wheel, and the wheel is much larger than he and I.  It is all well and good if it squeaks loudly enough.  I 
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have read into Hansard sections of letters from contractors who have been very disappointed with the period it 
has taken for this legislation to arrive in the Parliament.  We have been down that path.  It would be most 
unfortunate if the situations that I have related to the Chamber were to continue to occur, and we had to yet again 
wait an inordinate period for the concerns, which have already been expressed, to be addressed.  I understand 
that it is extremely difficult for the minister to provide the types of guarantees that subcontractors certainly are 
looking for.  I have heard nothing to date that suggests to me that their concerns will necessarily be addressed in 
a period that they would be comfortable with.  I have heard the argument that the minister has put forward about 
having two adjudicating bodies and the confusion that that might create.  I accept that, but, in view of the time it 
has taken to reach this point, the Opposition will vote against this clause.   

Hon PETER FOSS:  I was sitting in the Chamber and paying a bit more attention to the Bill that we will deal 
with next when my attention was caught by this debate.  I have taken the opportunity to have a quick look at the 
State Administrative Tribunal (Conferral of Jurisdiction) Amendment and Repeal Bill and I cannot see a 
reference to the Home Building Contracts Act.  The Building Disputes Tribunal is constituted under the Home 
Building Contracts Act.  The Home Building Contracts Act is not referred to in the SAT conferral of jurisdiction 
Bill, so I think we can say that the tribunal will continue to operate.  The reason I raise the issue is that the speed 
with which the Building Disputes Tribunal deals with matters has been a matter of contention for some time.  
For a period I had responsibility for that Act, and there were not only delays in dealing with the hearings, but 
also problems with the handing down of judgments.  I started to appoint people to the tribunal on the basis that 
they had to give their judgment within a month or they would not be given any more cases to deal with, which 
seemed to speed things up a little.  It is absolutely unacceptable that people should have to wait too long for that 
sort of matter to be dealt with.  It would be quite worrying if suddenly, in the middle of the construction of a 
house, a dispute arose that would take ages to deal with.   

An even more important concern has been raised, and I support the view of Hon Ray Halligan.  It is not just a 
matter of having two tribunals; it is having a remedy or not having a remedy.  I recall some time ago one 
particular home builder went bust - I cannot remember the name of the company - and luckily another company 
took over and completed its building contracts.  I think that is when BGC (Australia) Pty Ltd became quite large, 
because it took over all the outstanding contracts of the company that went bust.   

Hon George Cash interjected. 

Hon PETER FOSS:  It might have been Mansard.  It was some years ago.  Something like 500 home building 
contracts were left hanging.  I do not think the Building Disputes Tribunal would have been much use in those 
circumstances.  I thought that the mechanism contained in the Construction Contracts Bill would deal with that.  
We need not only rapid adjudication but also some sort of system for dealing with disputes.  The collapse of that 
company was really worrying because it had gone into liquidation and had massive outstanding liabilities.  Of 
course, those liabilities had the capacity to go up or down, depending on whether the contract was completed.  In 
that instance, the good thing was that another building company took over those contracts.  The damages that 
otherwise would have been incurred by the building company were significantly reduced, and therefore the funds 
available were significantly greater.  There was no obligation on the other company to take over the contracts; it 
just did it.  I think it did it because it saw a commercial advantage in picking up a large amount of work.  
However, it took over another company’s liabilities and finished the contracts.  I think that company probably 
lost some money on those contracts, but it was worth its while because it ended up with a massively larger share 
of the market.  The real possibility in that instance would have been that if people had gone to the Building 
Disputes Tribunal, they would have been fiddling around with nothing.  People would have been not only 
deprived of a rapid dispute mechanism, but also taken out of that regime, which I think people should be 
involved in.  I have heard the suggestion that it might be confusing to have two tribunals.  I have heard the 
suggestion that the Government will speed up the process.   

Debate interrupted, pursuant to sessional orders. 
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